CONSULTING AGREEMENT


This agreement (the “Agreement”) is entered into as of ____________ (the “Effective Date”) by and between Company, on behalf of itself and its subsidiaries, having an address at [ADDRESS] ("Company") and The Board of Regents of the University of Wisconsin System on behalf of the University of Wisconsin-Madison having a business address at 21 N. Park St., Madison, WI 53792 ("Consultant"). Consultant and Company agree as follows:

1. Services. Company hereby engages Consultant and Consultant hereby accepts Company's engagement to provide the consulting services as described in Exhibit A attached hereto and made a part hereof (the "Services"). The Services shall be performed by Consultant’s employee, [NAME or ‘as listed in Exhibit A’ if more than one] (“Consultant Representative”). Consultant Representative shall perform the Services in a diligent, workmanlike and professional manner. Consultant makes no express or implied warranties for results of the Services.

2. Compensation. As full and complete compensation for the performance of the Services Company agrees to pay Consultant in accordance with Exhibit B. The parties agree that the compensation paid under this Agreement (i) has not taken into account the volume or value of referrals or business generated between the parties, (ii) is not being given or accepted in exchange for an agreement, explicit or implicit, to purchase, prescribe, recommend, or otherwise influence the purchase of Company’s products, and (iii) constitutes fair market value for the services rendered. Company reserves the right to disclose Consultant’s information (e.g., name, business address, license number or national provider identifier), the compensation paid hereunder, as well as any expenses paid for or reimbursed by Company hereunder, to any third parties, including, without limitation, state or federal government agencies, in each case, as and to the extent determined by Company in good faith to be required by applicable laws, rules or regulations. Consultant agrees to provide Company with any documentation or information necessary to make any such disclosure.

Except as otherwise set forth in Exhibit B, each month during the term of this Agreement Consultant agrees to send Company an invoice for Services performed in the previous month. Company shall pay Consultant for the completed Services within thirty (30) days of receipt of an invoice.

3. Term. Unless terminated earlier in accordance with Section 14, this Agreement shall be effective from the Effective Date until the later of (i) the completion of the Services or (ii) [DATE] unless extended by mutual written agreement of the parties.

4. Background IP.  Nothing in this Agreement shall be interpreted as a grant of rights to any intellectual property that was created by Consultant prior to or outside the scope of this Agreement (collectively “Background IP”) whether or not such Background IP is used in performance of the Services. 

5. Representations. Consultant will comply with all applicable laws, rules, and regulations in performing Consultant’s obligations hereunder.  Consultant agrees that it will not, when providing Services on Company’s behalf, reference or recommend to Company customers any off-label uses of Company products.  

Consultant Representative is duly licensed to practice medicine in each state where Consultant currently practices medicine and Consultant has received no notice that Consultant Representative is the subject of any investigation by any licensing authority. Consultant shall notify Company in writing if it receives notice that Consultant Representative is the subject of an investigation by a licensing authority.

6. [bookmark: 6.__Debarment.__Consultant_certifies_tha]Debarment. Consultant certifies that Consultant and Consultant’s directors, officers, agents, and employees engaged in performance of the Services hereunder: (i) have not been and are not currently excluded pursuant to 42 U.S.C. §1320a-7 or similar state exclusion authority, debarred, or otherwise ineligible to participate in any Federal health care program as that term is defined in 42 U.S.C. §1320a-7b(f) or comparable state programs; (ii) have not been convicted of a criminal offense related to the provision of health care items or services or any other offense that may lead to exclusion under 42 U.S.C. §1320a-7 or similar state exclusion authority; or (iii) to Consultant’s knowledge are not under investigation or otherwise aware of any circumstances which may result in being excluded from participation in any Federal or state health care program. If any change in circumstance occurs to make this certification inaccurate, Consultant must notify Company in writing immediately and Company shall have the right to immediately terminate this Agreement if the above certification is or becomes untrue.

7. Anti-kickback Statute; Use of Other Products. Company and Consultant hereby agree that, during the term of this Agreement and in connection with the Services, neither party will knowingly or willfully engage in any activity, or request or suggest to the other party that such other party engage in any activity, which would violate any provision of 42 U.S.C. §1320a-7b(b), as interpreted by 42 C.F.R. Prt. 1000, et seq., as amended (hereinafter collectively referred to as the "Anti- kickback Statute"). Company hereby expressly acknowledges and agrees that nothing contained herein is intended to prohibit or restrict, nor will any provision hereof be construed in a manner as prohibiting or restricting, Consultant's right to utilize, in Consultant’s sole discretion, any product manufactured or service provided by any third party.

8. Confidential Information. Consultant will exercise reasonable effort to maintain in confidence proprietary information disclosed or submitted to the Consultant by Company that is designated in writing as confidential information at the time of disclosure (“Confidential Information”). Confidential Information does not include information which: 

a. is generally available in the public domain or becomes available to the public through no act of the Consultant or Consultant Representative; or 
b. is independently known prior to receipt thereof or is discovered independently by an employee of the Consultant or Consultant Representative who had no access to the information supplied by the Company under this Agreement; or 
c. is made available to the Consultant or Consultant Representative as a matter of lawful right by a third party.

Consultant retains the right to refuse to accept Confidential Information that is not considered to be essential to the provision of the Services. Consultant’s obligations under this paragraph shall survive and continue for one (1) year after this Agreement ends.
Consultant will provide Company prompt notice of its receipt of any judicial, administrative, governmental, or regulatory (Requesting Authority) request or order to disclose any Confidential Information.  Consultant will provide Company time to i) seek protection of Confidential Information it wishes to exclude from disclosure, or ii) waive confidentiality of the Confidential Information, but in no event will the allowed time exceed Consultant’s deadline for complying with the Requesting Authority’s request.  If Company is unable to obtain a protective order or other binding ruling from the Requesting Authority to exempt the Confidential Information from the Requesting Authority’s request, Consultant will disclose only that portion of the Confidential Information that is, on advice of Consultant’s counsel, legally required to be disclosed. 

Nothing in this Agreement prevents Consultant, as an agency of the State of Wisconsin, from complying with lawful public information requests.  If Consultant receives a public information request seeking disclosure of Confidential Information, Consultant will give Company prompt notice of such event and will furnish to the requestor only that portion that is, on advice of Consultant’s counsel, legally required to be disclosed.  

9. Ownership. Company will own all right, title and interest in and to all Deliverables identified in Exhibit A and furnished to Company (“Deliverables”). Consultant shall make no claim to any such Deliverables provided in accordance with this Agreement.  Consultant and Consultant Representative may retain a copy for records and compliance purposes.  

10. Equipment.  Equipment, supplies, and materials purchased or produced for use in performance of the Services under this Agreement shall be owned by the Consultant, unless expressly stated otherwise herein.

11. Independent Inquiry. Nothing in this Agreement shall be construed to limit the freedom of Consultant’s employees who participate in the Services, whether paid under this Agreement or not, from engaging in similar projects made independently under other grants, contracts, or agreements with parties other than Company, subject to such Consultant employees’ ongoing compliance with the confidentiality terms of this Agreement.

12. Independent Contractor. Consultant and any employee or agent of Consultant shall be an independent contractor without the capacity to bind Company, and shall make no representation to the contrary. Without limiting the generality of the foregoing, Consultant shall have no authority to act on Company’s behalf or to commit Company to any course of conduct, and shall make no representation to the contrary. Consultant shall be responsible to Company for all Services performed by Consultant’s employees, agents and subcontractors.

13. Liability. To the extent authorized by Wisconsin Statutes Sections 893.82 and 895.46(1), Consultant agrees to hold Company harmless from and against all suits, actions, claims, demands, judgments, liabilities and expenses that arise or result from any acts or omissions of any officers, employees, or agents of Consultant during the performance of the Services while acting within the scope of their employment or agency. 

Company will hold harmless and indemnify Consultant from and against all suits, actions, claims, demands, judgments, liabilities, and expenses that arise or result from any acts or omissions of any officers, employees, or agents of Company during the term of this Agreement while acting within the scope of their employment or agency.

14. No Warranty. THE CONSULTANT MAKES NO WARRANTIES, EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER, INCLUDING, WITHOUT LIMITATION, 1) THE CONDITION OF THE SERVICE WORK PRODUCT OR DELIVERABLES, WHETHER TANGIBLE OR INTANGIBLE, DEVELOPED UNDER THIS AGREEMENT, OR 2) THE MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR NON-INFRINGEMENT OF THE SERVICE WORK PRODUCT OR DELIVERABLES DEVELOPED UNDER THIS AGREEMENT.  THE CONSULTANT SHALL NOT BE LIABLE FOR ANY DIRECT, INDIRECT, CONSEQUENTIAL, SPECIAL, OR OTHER DAMAGES SUFFERED BY THE COMPANY OR ANY OTHER PERSON RESULTING FROM THIS PROJECT OR THEIR USE OF THE SERVICE WORK PRODUCT OR DELIVERABLES. 

15. Insurance.  The State of Wisconsin, including the board of Regents of the University of Wisconsin System, is self-funded for liability and property coverage (including general, professional, and automobile) under Wisconsin law. This protection provides coverage for UW's officers, employees and agents, while in the course and scope of their duties. The State of Wisconsin Property and Liability Program is funded to pay in excess of $3 million for negligent acts or omissions of its officers, employees, and agents, in accordance with the statutes. Coverage is continuous under the law. UW has no liability insurance policy such that can extend protection to any other persons. 

16. Termination. Except as provided in Section 6, either party may terminate this Agreement for any reason upon Thirty (30) days' written notice, in which case the fees payable hereunder shall be pro-rated on a performance basis. Except as provided in Section 6, if either party is in breach of any of the terms of this Agreement, the other party shall have the right to terminate this Agreement upon ten (10) days' written notice to the defaulting party specifying such breach; provided, however, if said defaulting party cures the default within the ten (10) day period this Agreement shall continue in full force and effect. 

17. Assignment and Subcontracting. This Agreement may not be assigned without the prior written consent of the other party.  Subject to the foregoing, this Agreement is binding upon and shall inure to the benefit of Consultant and Company and its successors in interest. Consultant shall not subcontract the performance of the Services or any portion thereof to a third party without the prior written consent of Company.

18. Waiver. A waiver by either party of any term or condition of this Agreement in any instance shall not be deemed or construed to be a waiver of such term or condition for the future, or of any subsequent breach of this Agreement. All rights, remedies, undertakings, or obligations contained in this Agreement shall be cumulative and none of them shall be in limitation of any other right, remedy undertaking or obligation of either party.

19. Notices. Any notice required or permitted by the Agreement shall be in writing and shall be (i) delivered personally, effective on the date of delivery, (ii) sent via overnight delivery by a nationally recognized overnight courier to be effective the day following deposit, or (iii) sent by certified or registered mail, postage prepaid, return receipt requested, to be effective three (3) days after deposit. Notices shall be addressed to the party concerned at the address set forth in the preamble of this Agreement or at such other address as such party may subsequently designate by like notice from time to time. Any notice given to Consultant shall also be given to:

University of Wisconsin
ATTN: Office of Legal Affairs
500 Lincoln Dr.
361 Bascom
Madison, WI 53706

20. Promotional Materials.  Except as otherwise stated in this Agreement, each party agrees not to use the name, trademark, service mark, or design registered to the other party or its affiliates in any publicity, promotional, or advertising material, unless review and written approval of the intended use is obtained from the other party prior to the release of any such material.

21. Entire Agreement; Inconsistencies. This Agreement and the Exhibits attached hereto constitute the entire agreement between the parties with respect to the subject matter of this Agreement, supersede all prior agreements between Company and Consultant with respect to the matters addressed in this Agreement, and can only be modified by a written amendment signed by Consultant and Company. Notwithstanding the foregoing, the obligations of Consultant under any existing unexpired nondisclosure or confidentiality agreements with Company shall continue unless expressly stated otherwise herein.

22. No Third-Party Beneficiaries. Nothing herein, express or implied, is intended to or shall confer upon any other person or entity any right, benefit or remedy of any nature whatsoever under or by reason of this Agreement.

23. Governing Law; Jurisdiction.  This Agreement and any claims arising from or relating to this Agreement shall be governed by and construed in accordance with the law of the state of Wisconsin without reference to its conflict of law provisions or jurisprudence.  Any cause of action arising from or relating to this Agreement shall be brought in a court of competent Jurisdiction in Dane County, Wisconsin.  

24. Severance. If a court of competent jurisdiction determines that any portion of this Agreement is unenforceable, then that portion shall be removed from interpretation of this Agreement and it shall not affect the enforceability of the remainder of this Agreement.

25. Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original and all of which together shall constitute one and the same instrument.

26. Force Majeure. Neither party shall be responsible for any inability or failure to comply with the terms of this Agreement due to causes beyond its control and without the negligence or malfeasance of such party. These causes shall include, but not be restricted to: fire, storm, flood, earthquake, explosion, acts of the public enemy, war, rebellion, insurrection, mutiny, sabotage, epidemic, pandemic, quarantine restrictions, labor disputes, embargoes, acts of God, acts of the United States or any other government, including the failure of any government to grant export or import licenses or permits.

THE BOARD OF REGENTS OF THE UNIVERSITY OF WISCONSIN SYSTEM
By:	 
Name: {NAME}
Title:	 
Date:  	
Tax ID No.: 	                                   

READ AND ACKNOWLEDGED:
By:	 
Name: {NAME}
Title:	 
Date:  	
License Number & States in which Licensed: XXXXX; WI NPI No.: XXXXXXX

Company
By:	 
Name: {NAME}
Title:	 
Date:  	
Tax ID No.: 	                                   


[bookmark: EXHIBIT_A][bookmark: DESCRIPTION_OF_THE_SERVICES]





EXHIBIT A
DESCRIPTION OF THE SERVICES

Consultant shall provide general consulting services to support research and development for {DEVICE and/or TECHNIQUE}, including clinical study development.

Services.  {Describe services and how provided, and define “Deliverables” such as ‘development of a FFS scope of work’}

Time and Place.  {Describe}

Deliverables.  {Identify}

Consultant Representative(s).  {Names, Titles}
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[bookmark: EXHIBIT_B][bookmark: COMPENSATION/PAYMENT_SCHEDULE]EXHIBIT B COMPENSATION/PAYMENT SCHEDULE

Fees. During the term hereof, Company shall pay Consultant, on a monthly basis, $[000.00] for each hour spent by Consultant providing Services.  All statements for Services shall be submitted electronically to [BILLING@COMPANY.COM] with a copy to [MANAGER@COMPANY.COM]. In no event shall the total compensation payable by Company hereunder exceed $[MAX] in the aggregate without the prior written consent of Company.

Expenses. Company shall promptly reimburse Consultant for his/her reasonable out-of-pocket expenses for lodging, travel and meals (if any) and any other reasonable out-of-pocket expenses approved in advance by Company, incurred by Consultant incident to the rendering of Services hereunder, upon Consultant's submission of appropriate written vouchers or receipts as are reasonably satisfactory to Company.
